
SEQUEL TO "METES AND BOUNDS11 

SUPREME COURT OF CANADA REVERSES DECISION OF EXCHEQUER COURT
by R .F . Dore

In J a n u a r y ,  I 9 6 0 ,  i s sue  of the "S u rv e y o r"  an account  was given of an 
Exchequer  Court  case  in which a judgment was handed down to the e f fec t  that the 
ex p ro pr ia t ion  by the F e d e r a l  G o v e rn m e n t  of the lands of M r s .  F l o r e n c e  C ra w fo r d  
was invalid because  the said lands had not been "laid off by m e te s  and bounds". The 
question in court  r e v o lv e d  around the in te rp re ta t io n  of Sect ion  9 (1) of the E x p r o 
pr ia t ion  Act  R . S . C .  1927  C. 64,  which r e a d s  as fo l low s

"Land taken fo r  the use  of Her M a je s ty  sha l l  be la id  off  by m e te s  and 
bounds; and when no p ro p e r  deed or  conveyance t h e re o f  to Her M a je s ty  
is made and executed by  the p e rs o n  having the power  to m ake such deed  
or  conveyance ,  o r  when a p e r s o n  in te re s te d  in such land is incapable  
of making such deed or  conveyance ,  o r  when, fo r  any o ther  r e a s o n ,  the  
M in is te r  deems it adv isab le  so to do, a plan and d e sc r ip t io n  of such  
land signed by the M in is te r ,  the deputy of the M in is te r  o r  the s e c r e t a r y  
of the depar tm ent ,  or by the superintendent of the public w ork ,  or  by  
an engineer  of the de p a r tm e n t ,  o r  by a land s u r v e y o r  duly l i cen sed  and 
sw o rn  in and fo r  the p rov ince  in which the land is s i tua te ,  sha l l  be 
deposited of r e c o r d  in the office of the r e g i s t r a r  of deeds fo r  the county  
or  r e g i s t r a t io n  d iv is ion  in which the land is s i tu a te ,  and such land, by  
such deposi t ,  sha l l  thereupon become and r e m a in  ve s te d  in Her  M ajes ty .  "

It was given as the opinion of the court  at that t im e that "the laying off of lands  
by m etes  and bounds m eans  the phys ica l  act of lay ing off of the land on the ground  
and the placing of monuments  or  m a r k s  at the c o r n e r s  of the land so that it can be 
p h y s ic a l l y  identi f ied.  "

This in te rp re ta t io n  is ,  of c o u rse ,  d i r e c t l y  opposite to the p r a c t i s e  that has  
g e n e r a l l y  been fo l lowed,  in e x p ro p r ia t io n  c a s e s ,  which is to m e r e l y  f i le  a plan and 
de sc r ip t io n  of the lands in the R e g i s t r y  o r  Land Ti t les  Off ice ;  in m o s t  c a se s  w i th 
out having done any f ie ld  w ork  w h a ts o e v e r .  The judgment t h e r e f o r e  had the e f fect  
of inval idating thousands of g o ve rn m e n t  ex p ro p r ia t ion s  which have been made since  
Confederat ion. M r.  Ju s t ic e  J.  T. Th orson ,  P r e s id e n t  of the E xchequer  C ourt ,  
explained that the judgment was d i r e c t l y  c o n t r a r y  to his own ju d ic ia l  opinion but that  
it would make it incumbent  on the governm ent  to appeal it to the Su p rem e  Court  and 
thus obtain a f ina l  in te rp re ta t io n  of the E xp ro p r ia t ion  Act.  L o c a l  n e w sp a p e rs  
r e f e r r e d  to it as the "w rong-w ay  C o r r ig a n  judgment".

The case  was appealed to the Su prem e  Court  of Canada and the i r  judgment was  
handed down on A p r i l  1 1 ,  I960 ,  r e v e r s i n g  the p rev ious  judgment of the Exchequer  
Court.  This decis ion of the Suprem e Court  m e a n s ,  in e f fec t ,  that the re q u i re m e n ts  
of the E x pro p r ia t ion  Act a re  l e g a l ly  fu l f i l led  by the fi l ing of a Notice of E xpro p r ia t ion  
in the appropr ia te  R e g i s t r y  Office ,  along with a plan and d e sc r ip t io n  of the lands to 
be taken and that it is not n e c e s s a r y  to p h y s ic a l l y  m a r k  the boundar ies  on the ground.

The fol lowing e x c e rp ts  taken f r o m  the r e a s o n s  f o r  judgment g iven by the  
Ju s t ic e s  of the S uprem e Court  m a y  be of in te r e s t  to s u r v e y o r s .

"The p h rase  "lay off" is g iven the fo l lowing meaning,  amongst  o th e r s ,  in the 
Oxford Engl ish  D ic t ion ary  (1933)  vol.  6, page 1 3 0 : -  "to m a r k  or  se p a ra te  off (plots  
of ground etc.  ); to plot out land in some way o r  f o r  some p u r p o s e 1'. "
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MAn example given of its use i s : -  "They d i re c te d  that the s t r e e t s  should be la id off  
obliquely".  Among the meanings ass igned in the Oxford D ic t io n a ry  to the v e r b  - 
"to plot" a r e :  "to make a plan, map or  d ia g r a m  of"; "to l a y  down on a map";
"to make a plan of". "

"The p h ra s e  "by m etes  and bounds" is defined in The D ic t io n a ry  of Engl ish  
Law, by E a r l  Jow it t  (1959)  - Page 1 1 6 9 ,  as "by m e a s u r e m e n t s  and boundaries" .
In Words and P h r a s e s ,  P e rm a n e n t  Edit ion, Vol .  27,  the p h rase  "metes  and bounds"  
is  given the meanings "boundary l ines  or  l im i ts" ;  "the boundary  l ines  of land with  
th e i r  t e r m i n a l  points and angles". "

"In m y opinion on the t ru e  const ru c t ion  of the opening sentence of sect ion 9 (1)> 
re a d  in the context  of the r e m a in d e r  of the su b -sec t io n  and of the whole act,  what is 
r e q u i re d  is that the lands proposed to be taken sh a l l  be la id down o r  m a r k e d  out on 
a m ap o r  plan and sh a l l  a lso  be d e sc r ib e d  by m etes  and bounds in a w r i t te n  v e r b a l  
de sc r ip t io n ,  which plan and de sc r ip t ion  sha l l  then be deposited in the off ice of the 
p ro p e r  r e g i s t r a r  of deeds. It is  in m y  opinion i m m a t e r i a l  w hether  any w ork  is done  
by a s u r v e y o r  on the lands o r  whether  any v i s ib le  m a r k s  a re  placed at the boundar ies  
th e reo f .  The m ax im um  r e q u i re m e n t  of the plan and d e sc r ip t io n  deposi ted m ake c l e a r  
e x a c t l y  what land is being ex p ro p r ia te d .  It is plain that in the case  at b a r  this  
r e q u i re m e n t  was fu l f i l led .  "

"If the t ru e  meaning of the w ord s  of sect ion 9 (1) w ere  doubtful it would be 
p ro p e r  to cons ider  the apparent  purpose  of P a r l i a m e n t  in enacting them as d i s c lo se d  
by the whole act.  That purpose  ap pea rs  to be tw o- fo ld ;  (1) to p e rm i t  the C row n  in 
the ca ses  envisaged  by the Act  to e x p ro p r ia te  lands making due compensat ion t h e r e 
f o r ;  and (2) to e n su re  that the lands  taken are  identi f ied with cer ta in ty" .

"If c e r ta in ty  of d e sc r ip t io n  of the lands taken can be achieved without the 
n e c e s s i t y  of a s u r v e y o r  v is i t ing  them and placing m a r k s  on th e i r  b o u nd ar ie s ,  it 
would re q u i re  plain words  to r e n d e r  the p e r fo r m a n c e  of such u n n e c e s s a r y  acts  a 
condition precedent  to the v a l id i ty  of an ex p ro p r ia t ion ,  and I find no such w ord s  in 
the sect ion. "

"There  a re  two d is t inct  methods of taking land r e q u i re d  f o r  Her M a je s ty ;  
na m e ly ,  (a) by the fact  of the taking p h ys ica l  p o s s e s s io n  t h e re o f  (s. 3) and (b) by  
the fi l ing of the plan and d e sc r ip t io n  (s. 9). If the taking is under  the l a t t e r ,  the 
deposit  of the plan and d e sc r ip t io n  signed as p rov ided ,  is suf fic ient.  "

THE SIXTY-NINTH ANNUAL MEETING

O .L .  S. M aur ice  A r m s t r o n g  and his E nte r ta inm en t  Com m ittee  r e c e i v e d  the 
plaudits of the ex cep t iona l ly  w e l l -a t tend ed  m eet ing  fo r  the e f f i c ie n c y  with which a l l  
functions w e r e  handled.

In r e t r o s p e c t ,  our P a s t  P r e s id e n t ,  M r .  G. D. H. C u r r i e ,  m u s t  be commended  
f o r  the e xce l len ce  of the papers  p re se n te d  by the v a r io u s  s p e a k e rs  and f o r  the o v e r 
a l l  p r o g ra m .  A  highlight was  the panel  d iscu ss ion  on C o n t ro l  S u r v e y s  and the 
E sta b l i sh m e n t  of a D i re c to r a te  of S u r v e y s .  No one was le ft  in doubt that the n e a r  
fu ture  w i l l  see  such an off ice es tab l ished  and h o r iz o n ta l  co n t ro l  inst i tuted. It has  
to come.

Any d isc u ss ion  of the Annual Meeting would not be comple te  without mention  
of the Luncheon Meeting, in the s t r ik in g ly  new C l e a r y  A u d i to r iu m  over look ing  the

(continued on Page 13)


